Claude
 

Do you have any objections to me posting the response Porzak Browning and Bushong gave you regarding a potential lawsuit against groundwater irrigators on the WaterClaim site?

 

I assume you are aware that this is the same law firm that is handling the Pioneer and Laird ditch case in Colorado that is making the same argument that you are.  WaterClaim is a party to the suit and hence we get a copy of all of the arguments and proceedings.  As you might guess, the lawsuit is making a lot of people unhappy.  As you saw in my letter to Jerda, I don’t believe what you are asking for will result in what you want in our lifetimes and it will create economic havoc that will get fought vigorously.  So there has to be a better solution that will get us both what we want.  The see only two possible ways.   One is via transfers.  The Spring Creek first and then the Sandhills.  The other is through shutdowns.  I estimate, that to accomplish zero stream declines and zero aquifer declines we have to shut off about 90% of the wells in the URNRD, 50% in the Middle and 70% in the Lower.  We would save the water for future generations but those generations will not be living here if neither they or we can use the water.  

 

Is there some other solution that I missing?

Steve Smith, Director

WaterClaim

PO Box 698

Imperial, NE 69033

308 882 3020

www.waterclaim.org

Steve’s initial letter to Jerda Gerry in blue.

Claude’s counter is in yellow.
Steve’s response to Claude in grey.
Jerda
 

cc’ed to Claude because it is about Claude

 

I understand that you have been talking with Claude Cappel about water.  Claude and I have had several discussions on the subject.  The reason for this letter is to share another perspective.  Claude is convinced that the people in the URNRD have pumped so much water that the farmers in the MRNRD are failing to get all of the water they should.

 

Claude is correct that there is less water in Frenchman Creek now than there used to be.  The flow on the Frenchman is down about 80% from what it was in the 1930’s.  The flow is reduced for three reasons.  

 

1. Conservation – minimum till, retention dams, terraces, etc. Conservation is about 70% responsible for the reduced flow, according to a K State study.

Studies done in 1976, 1977 and 1978 predicted this decline due to ground water pumping and depletions of the aquifer. The “Geological Survey Open-File Report 76-498 and 78-38. " study stated “base flows in the Frenchman river in 2000 would be 10% of the 1975 flows at Palisade where the canals starts”. It missed it by one year. Page 144 Paragraph 2 “Surface water runoff as overland flow is negligible and ground water discharge to streams account for most stream-flow leaving the study area. The combined ground water discharge to the nine perennial streams generated as ground-water discharge within the study area was 126,000 acre ft/yr under conditions representative of minimal withdrawals of ground water until 1967”. River flow from Colorado and Kansas and surface runoff was an addition to the above amount. The study was of the Upper Republican Natural Resource District. Numerous other studies were available having the same conclusion. Some of the studies were references in the hearings and floor debate for LB 375 and the legislature was aware of what was happening.
            In 1941 the Bureau of Reclamation Chief Engineer C. T. Judah, wrote a memorandum stating, in part: “A special effort was made to impress on the local people that water supplies for both ground water pumping and gravity stream diversions were made from the same source and that new developments supplied by either source would be limited to the amount of water allocated to each state under the proposed compact”. On January 27-28, 1941, Mr. Harry P. Burleigh of the United States Bureau of Agricultural Economics advised the Commission “ all of the underground waters of the basin above Scandia, Kansas, are included in the total water supplies of the basin, as reflected in measurements of stream flow at Scandia and other points in the basin, and that any underground water developments must be considered as reducing to that extent the amount of surface water available for use within the basin”. J.R. Riter of the United States Bureau of Reclamation discussed the term “virgin water supply” in a memorandum to the Bureau of Reclamation Chief Engineer, S.O. Harper, stating: “ Under the compact each state is accorded a limited ‘beneficial consumptive use’ regardless of whether such waters are derived from virginal natural flows, captured storage water, return flows from irrigation, ground water recovered by pumping, recovered waste water, or otherwise in short, the compact merely defines the extent to which a stream may be depleted regardless of the method used.”
The one and only study that measure the effect of conservation on the stream is ignored.  Is it right.  I don’t know but with over a million acres of terraces in the Basin it is hard to believe that conservation is not a significant factor in the stream flow.  I don’t know the percentage of farms that are using conservation tillage but I suspect that it is more than half.  Conservation tillage reduces the runoff by a significant amount.  Some argue that conservation should increase the seepage or recharge of the aquifer.  However, I believe almost all of that increase in water capture on the field stays in the root zone and does not make it to the aquifer.  I use Dr. Derrel Martin and a number of effective precipitation studies to come to this conclusion.  Over the last 10 years, I can demonstrate that the soil profile has only been fully recharged once.  That means over the last 10 years there has probably only been one with any water getting to the aquifer on land that has a plant growing on it.  This includes range land.
It would appear that our primary disagreement is over the effect of conservation and the validity of the DNR numbers.  I am tend to agree with the DNR on the conservation numbers.   Ann Bleed says they are the cause of at least 50% of the streamflow decline but that none of the effects of conservation are in the Model.  Instead the effects of conservation are wrongly assigned to groundwater irrigation.  That is has a significant effect on who is responsible for the problem.

Yes, the studies you site make many of the statements you refer to.  However, note that the amount of irrigation water withdrawn from the ground is about the same as it was when the study was done even though there are twice as many irrigated acres.  Flood irrigation used about 30 inches per acre.  Today water usage averages less than 12 inches per acre.  The studies did not anticipate the increase in acres or the decrease in use per acre.  But it did do a decent job of predicting the aquifer decline.  

The studies you cite do not discus conservation.
2.  Vegetation – There has been a tremendous amount of tree growth along the river and streams over the last 75 years.  There are no firm numbers on the percent responsibility, but it is significant.  
                                                                                                                                    The amount of water the vegetation next to the stream and river uses is a very small fraction of the amount of water in relation to what the 1,278,509 irrigate acres in the basin used.

Something to keep in mind.  According to the DNR in 2005, the 1.2 million groundwater irrigated acres in the basin used almost 1.2 million acre feet of water.  Of this, the DNR says that groundwater irrigation caused 200,000 acre feet of depletion in 2005.  That is 17% of the water pumped would have been in the stream if it had not been pumped.    However, according to the DNR, if every irrigation well were turned off then the stream then the stream would see an increase in flow by 11,000 AF in the first year.  That means of the 1,200,0000 AF pumped only 11,000 is removed in the year it is pumped.  The other 189,000 of the 200,000 AF of depletion caused by groundwater pumping come from the Lag Effect or prior years pumping.

In other words, according to the DNR, groundwater irrigation causes 11,000 AF of depletion in the year the pumping occurs.  60 years of prior year pumping is causing another 189,000 AF of depletion each year and that number is growing by about 1% a year.  

There are 200 miles of trees.  Do they use more than 11,000 AF of depletion a year?  There are far more trees next to the river now than there used to be.  How much water do these trees use?   I don’t know but I suspect one acre of cottonwood trees next to the stream uses at least the same amount of water as one acre of corn.  I am not even sure how many acres are just trees but I suspect that there are at least 50,000 acres in the Basin.  If that is correct and the trees use  the same amount of water as corn, studies show they use at least twice as much, then trees cause more of a depletion to the stream on an annual basis than corn.  The accumulated depletions caused by groundwater irrigation are pegged at 200,000 AF a year.  But shutting off all of those acres will only result in 50,000 AF being in the stream each year after 10 years.  
3. Groundwater irrigation – This has pulled down the aquifer, which has resulted in the cessation of flow for about 20 miles of springs. 
Unfortunately, judging by what he has said, Claude only recognizes irrigation as the cause.  He chooses to ignore the other two causes.     

That 20 miles is only on the Frenchman River. What about the other streams that have also reduced or stopped flowing, like the Republican, Stinking Water, Rock creek, Etc. The other two are only factors. They are not the cause.
 

Perhaps it is 40 miles instead of 20 miles.  I don’t think it is but perhaps.  Regardless, the State says that groundwater pumping has caused 200,000 AF of depletions, conservation has caused 0 and vegetation has caused 0.  Obviously, conservation and vegetation are greater than 0.   

Let’s say Claude was in a position to get what he wanted – that is, the shutdown of most of the irrigation wells in the URNRD.  Ignore the economic ramifications of his demand.  Consider if the shut down would get him what he wants.  Everyone wants to make sure that their irrigation wells are not forced off by the Agreement with Kansas, and many want to see the stream flow like it used to be.  A full stream would permit surface irrigators to divert water onto fields.  Any water diversion, whether it is via a surface canal or a groundwater irrigation well, is “unnatural” and changes nature.  Is there really any difference between the two ways of modifying nature?  “I want you to stop modifying nature because it interferes with my modifications that I was doing first.”  The Nebraska Supreme Court on the Spear T case rejected Claude’s primary argument in 2005 when it ruled that even if the streams have been dried up by groundwater irrigation, forcing the shutdown of groundwater wells will not solve the problem so it is pointless to force their shutdown.     

My position has been and still is correlative rights, equity and equality, which is sharing in the use of Nebraska water. I was totally against the expansion of ground water use after 1998. I tried every thing the statutes allow to try and stop it. I could survive a lot better having some water for irrigation a lot easier then having none, which is what I feel your plan will require. Factors to consider. 1. Irrigation districts have appropriated water rights dating back to 1890 and state enforced obligations to both the irrigator and the government for the construction of the canals and dams. If they are not paid, that irrigator’s land will be sold for delinquent taxes to satisfy that obligation. Our farming operation has paid close to $40,000.00 for assessments since 2002 and received no surface water. 2. Correlative rights are part of the state statutes governing of ground water, which is, in times of shortage, every body shares equally. Steve’s plan doesn’t include sharing but will allow the ones with the deepest wells to deplete the aquifer, at the expense of all other water users. It appears it is OK to shut off my irrigation and hurt my community but not yours. 

I would support the O&E obligations that surface irrigators have in the years there is no water.  I would strongly prefer to programs such as CREP.
 

Shutting off wells in the Upper will not solve the problem for two reasons.

 

1.  Shutting off all of the wells in the URNRD will not result in enough reduction in Consumptive Use over the next 10 years to keep Nebraska in compliance with Kansas.  Additional wells have to be shut off to satisfy Kansas.  In fact, all wells within 1 mile of the stream in the entire Republican River Basin have to be shut off immediately to comply.  That is about 180,000 acres.  It includes much of Claude’s land.  We can shut down wells further from the stream; but the benefit to the stream takes many more years to be noticed and, hence, fails to do what is needed in the time frame required.  

Several factors. 1.  The quick response area is 2 ½ miles from the river.  2. The land in the quick response area has been the least costly and highest producing land. Prior to the water problems it was by far the most valuable land.  3.  Each year the wells outside of the quick response area keep over pumping what is sustainable, the lag effect gets greater.   4.  There are probably over 150,000 acres in the basin that have quit irrigating due to no surface water, EQUIP, CREP and wells going dry.  You shut down another 180,000 acres and you have eliminated 330,000 acres in order to keep irrigating the URNRD’s 448,700 acres. 

I agree with points 1, 2, and 3.  The 150,000 acres of surface water land have the right to continue to irrigate if the water is there.  They do not have to be shut off to permit anyone else to irrigate.  The fact many of them cannot irrigate because the water isn’t there only partially caused by groundwater irrigators.  The degree of responsibility is the primary question.  You seem to place that responsibility level close to 100% while I place it closer to 25%.  The Model was created to answer that question but even the makers will admit that the Model intentionally ignores conservation and reassigns the effects of conservation to groundwater irrigators.
The fact is that even if all 448,700 acres in the URNRD were shut off, the 180,000 acres close to the stream still have to be shut off to comply.
1. Shutting off all of the wells will not cause the stream to flow like it used to.  It will not because irrigation wells are not the only – nor the chief -- cause of the decline.  And even if they were, it would take several hundred years to raise the aquifer level back to where it was so that all of the old springs would flow again. I totally understand it will not make streams flow what they use to but I don’t want to see the dams, streams and rivers totally dry up. As you knows I have been trying to get the basin to go sustainable since 1994 and I was on the opposite side of you in the 1998 election when we both ran for the legislature. Had actions been taken in 1998 the basin would not had to reduce pumping very much to stay in compliance and still had surface water. In 2002 when the agreement was made on the compact, The NRD’s all had to expand their acres or their allotments, each in their own different way, going against what DNR requested. There are statutes on the books that can be enforced, but there again nobody wants to be the bad guy. It is pick off the minority segments one at a time like surface water irrigation, shut off school land, individual wells that go dry and quick response. None of these caused the problem, but only contributed to it. The problem was and is the areas that had abundant ground water at a shallow depth and develop every quarter over a large area, cause a decline in the aquifer that affects not only their area or NRD.
I would generally agree with what you say here but feel that you are being a bit unfair when you single out the URNRD as the cause.  The irrigators in the Middle, the Lower, and in Colorado and Kansas are all a part of the equation.  So is conservation, vegetation, and precipitation.  Even if things had been frozen in 1994, there would still be an aquifer decline and there would still be a decrease in streamflows.  
2. Claude has good reason to be worried about the shut down of wells close to the stream.  There is only one way to stop that from happening.  That is the import of water into the Basin as WaterClaim has proposed.  It is ironic that Claude opposes the only thing that will save his wells from being shut down.  He opposes the import because he is convinced that an import will solve the problem with Kansas short-term but permit what he sees as the underlying cause to continue.  He is correct in that is what the import does.  It buys us time to either continue pumping the aquifer down or to design other solutions that will solve the true problem.  WaterClaim prefers to not only import water but to find a long-term solution.  But, that long-term solution needs to be something other than voluntary economic suicide. 

Nebraska is now to a point where they are using more water than what is being replenished for the majority of the state. A lot of the water for the Platte, Elkhorn and the Loup was ground water discharge. Some does come from other states. The decline starts in the west and moves east. I don’t think the well field is done for Omaha yet. When it comes on line it is Platte River water that will supply Omaha along with Lincoln. When the Platte goes totally dry where interstate 80 crosses near Omaha, Lincoln and Omaha will have to curtail their water use. That day might come this year. There is no surplus water in the Platte basin, but there is a shortage. It’s only a few years behind the Republican in severity. If you did get to transfer water from the Platte via Spring Creek, that is the death to the river flow and water in the dams in the Republican River Basin. 
A transfer from the Platte to the Republican will have no effect on the Platte that is not happening already.  You are simply repeating a popular falsehood about what our proposal would do.  If you don’t like what we are doing, then to be consistent then you must condemn the current irrigators in the Platte and demand that they stop irrigating.
The later transfer will never happen from the sand hills because it feeds the Platte, which is already over appropriated and Lincoln and Omaha will want water. I was told at a hearing in 1994 that I was asked to speak at on what became LB 108 that there was more population in Hall County then the whole Republican Basin. In was expressed by one of the committee persons that the Republican Basin didn’t count much in the overall scheme of Nebraska water policy. Since then we now have less population than Grand Island. Reality tells me transfers will never happen. 
Perhaps you are right.  If you are then irrigation on your farm and perhaps my farm will be ordered off by a Federal judge.  We both lose and so does everyone else in the Basin.  Not only that but the State will lose too.  They don’t believe that and appear to be willing to sacrifice you and I to see what will happen. 
I have let 12 years of buying time go by to try and get something done.  Even though I don’t like lawsuits, this lawsuit is the final resort.
The lawsuit will not solve the problem.  It will not get what you want.  It will create enemies between neighbors.  I know.  WaterClaim has sued the URNRD for violating Open Meeting laws.  Even though a lot of people believe the URNRD has violated the law and public trust, the URNRD has reacted with extreme hostility to the suit.  Rather than try to resolve the differences, the suit has resulted in a divided community.  The public is still excluded and we have little to show for the money spent.  By the time you have your suit settled the it will be years from now and even if you win all you get is bankrupt communities but no more water for the surface irrigator in our lifetimes.
 

I understand Claude’s complaint, and it is valid to some extent.  But, his proposed solution will not accomplish what he wants it to.  The State created the Model, a computer simulation to try to estimate the causes of the problem.  Other than one very large intentional flaw in the Model, I think it does a decent job of simulating the situation.  According to the Model, the only way for Nebraska to stay in compliance over the next twenty years is to shut down wells next to the stream.  20% of those wells are in the URNRD, 35% are in the MRNRD, and 42% are in the LRNRD.  We can shut off additional wells to help future generations comply, but shutting them off now will not help short-term. 

As one can see, it’s look out for my own turf. There is no equity, correlative rights, or fairness in your proposal. Communities along the river have already been hurt and with Steve’s proposal will hurt the ones on the river the most.
Obviously, you don’t believe or accept most of the things I have said.  You seem to be in denial that the only way Nebraska can comply within the next 10 years with the Kansas agreement is by shutting off wells close to the stream.  Shutting off wells further away will help but not by enough in those 10 years to do much good.  Even if all of the wells in the URNRD are shut off, the ones close to the stream still get shut off.  The only alternative is to import water.  I don’t see how importing water hurts the ones close to the stream.  True it permits continued irrigation and but your proposal says the solution is to shut off everyone and we can all suffer together.  My solution buys time to permit us to find a long term solution.  You don’t believe that long term solution will ever come so you are demanding the immediate economic suicide of everyone.  You seem to have the mistaken idea that if the URNRD is shut off you will be permitted to continue to irrigate.
 

It is impossible to go back and undo what has been done over the past 70 years.  Wishing it would won’t solve the problem.  Claude has a legitimate complaint but, according to the State, his solution will not work in the time frame we need.  All it will do is destroy the economy of a number of communities.
The problems didn’t start until the 70’s. Since then there has always been a solution on the horizon to solve the problems and not one has materialize is correcting the ground water – surface water depletion and conflict.
 

The funny thing is that Claude and I agree on more than he realizes.  I too want to find a solution that solves the problem, both short-term (next 5 years) and long-term (5 or more years).   The import idea that Claude opposes is actually the only thing that will save many of his wells from being forced off.  What Claude is insisting on will result in a Judge ordering Claude’s wells turned off.  Claude will blame me and other irrigators in the URNRD for what happens.  We are partially responsible; but, as I say, the past cannot be changed and killing the economy of the Upper will not solve the problem now.  So, let’s find a way to work together to come up with a solution that keeps both of us alive. 

I blame the State for not setting mandatory standards for the NRD’s. I blame both the state and NRD’s for economic greed by allowing depletion of the aquifer for economic gain. I feel the cost to rectify the allowance of over pumping will be far greater then the extra benefits gained by it. The allowance for a new user to use water a previously user depended upon, has dried up both surface and ground water sources. I guess it just depends upon whose economics is getting killed. The URNRD has studies and knew since 1976 they were taking water away from the surface water irrigators and this day was coming.  Their own studies show it.  They and the NRD’s in general have killed the surface water irrigator, the recreational owner and users of the lakes and the streams and rivers. It has hurt communities. I feel this greed is hurting both the NRD’s and state.
My preliminary solution would be 

1. Shut all new irrigation that was added after January 1, 2001. This option is in the statutes.   The URNRD has not added any acres since 2001.
2. Only allow the acres that were certified as irrigated at the FSA in the years 1998 to 2002 and irrigated in at least of two of those years to get a certified acre allotment. This was requested by DNR when the settlement was made and totally ignored by the NRD’s.  Points 1 and 2 have no effect on the URNRD.  It would however stop irrigation on about 75,000 MRNRD acres and 25,000 LRNRD acres.
3.
Only allow that amount of acres feet to be pumped in each NRD that will allow that NRD to be sustainable and their share necessary to meet compact requirements. Give each ground water irrigator their percentage of allotment in acre inches to only those acres determined to be irrigated in accordance to NO 2.  Would you limit irrigation to the amount that stops the aquifer from declining or to stay in compliance with the Agreement with Kansas?  They are two very different things.
3. Give irrigation district surface water irrigators with appropriations prior to 1962 an irrigated acre allotment for their acres. These allotments could be either sold or be used for ground water pumping. You could not have both a surface water and ground water allotment. Why is 1962 the magic year?  Is that the last year that your personal farm has an allocation for?  Why not make that 2005 or some other year?
4. Let the irrigated acre allotments be bought and sold.  This doesn’t solve the problem it just shifts the problem to another decade in the future.  I support the idea but recognize that it solve the problem.
5. Look at allowing selling and buying allotments across NRD and even Basin lines. 
 

None of these five ideas solves keeps the State in compliance nor stops aquifer decline.  You are right, no one wants to be the bad guy, not even you.  To solve the problem you have decide over what time frame you are going to solve it and then shut off the wells that will accomplish it in the time frame you want.  Under all scenarios, it involves shutting off many of the Quick Response wells. We can spread the pain to make it fair but that is not related to solving the problem in the timeframe we need.  

Only an import of water will solve the compliance agreement.  It does not solve the aquifer decline problem.  And as you say it permits it to get worse.  But don’t condemn the transfer idea for something it does not do, that is hurt the Platte.
 

